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Consultation on the Education (Pupil Referral Units) (Application of Enactments) (England) (Amendment) Regulations 2012
A Consultation
ToAll those with an interest in Pupil Referral Units, Alternative Provision, or the new Alternative Provision AcademiesIssued7 February 2012Enquiries ToIf your enquiry is related to the policy content of the consultation you can contact Bethany Caines on:Telephone: 020 7783 8374e-mail: pruregulations.consultation@education.gsi.gov.uk (​mailto:pruregulations.consultation@education.gsi.gov.uk​)
	Contact Details
	If your enquiry is related to the DfE e-consultation website or the consultation process in general, you can contact the Consultation Unit by e-mail: consultation.unit@education.gsi.gov.uk (​mailto:consultation.unit@dcsf.gsi.gov.uk​) , by telephone: 0370 000 2288 or via the Department's 'Contact Us' (​http:​/​​/​www.education.gov.uk​/​help​/​contactus" \o "http:​/​​/​www.education.gov.uk​/​help​/​contactus​) page.
1	Executive Summary
1.1	The Education Act 2011 created a new kind of Academy, the Alternative Provision (AP) Academy, so that Pupil Referral Units (PRUs) could convert to Academies. However, while the Academies Act 2010 supplies the legal basis for the conversion of maintained schools to Academies, no such legislation currently exists for PRUs. We therefore propose to introduce regulations that will make the relevant sections of the Academies Act 2010, with any necessary amendments, apply to PRUs.It was originally intended that the Education Act 2011 would remove the duty on schools (including Academies) and colleges to co-operate with their local authority to improve the well-being of children in that authority's area. Regulations were therefore made to remove this duty on PRUs. However, during debate in the House of Lords Ministers agreed that this duty should remain upon schools and Academies and will be kept under review in the context of the new special educational needs (SEN) and public health co-operation arrangements. We therefore propose to lay regulations that reintroduce this duty for PRUs, so that they are once again subject to the same duty to co-operate as schools.The Department would welcome views on the regulations that implement the above policies - the Education (Pupil Referral Units) (Application of Enactments) (England) (Amendment) Regulations 2012.We intend to lay regulations in April. Regulations in relation to the Academies Act 2010 and conversion would come into force in May 2012, while regulations in relation to the duty to co-operate would come into force in September 2012.
2	Background and Context
2.1	AP is provided for pupils who cannot attend mainstream schools for reasons such as exclusion, illness or because there is no place available for them. AP is also provided for pupils referred by their school for early intervention to improve their behaviour.It is estimated that around 135,000 pupils a year, mostly of secondary age, spend some time in AP; and that, at any one time, around 70,000 pupils access some form of AP for all or part of the week.AP AcademiesPRUs are a type of school established and maintained by local authorities to assist them in discharging their duty (section 19(1) of the Education Act 1996) to arrange suitable education for pupils who, because of illness, exclusion or otherwise, would not receive suitable education without such provision.The Importance of Teaching White Paper stated that, to improve quality and accountability in the AP sector, we intended to legislate to allow PRUs to become Academies. The Education Act 2011 was the first step in fulfilling this intention by creating the AP Academy; a transcript of the debates can be found on the Parliament website at: http://services.parliament.uk/bills/2010-11/education.html (​http:​/​​/​services.parliament.uk​/​bills​/​2010-11​/​education.html​)The Academies Act 2010 sets out the necessary legislative framework so that a maintained school can convert to become an Academy. This consultation seeks views on regulations that will replicate the relevant sections of the Academies Act 2010 (as amended by the Education Act 2011) for PRUs. Some minor and technical amendments have been made so that the legislation can be used by a PRU. These regulations will give the management committees powers (similar to those of community school governing bodies) which will enable them to apply to become an Academy, and the Secretary of State the power to convert PRUs that have been classed as failing by Ofsted (as he has with maintained schools).The following summarises the key effects of the draft regulations:The management committee of a PRU may apply to the Secretary of State for an Academy Order to be made in respect of the PRU. The Secretary of State may then make an Academy Order for the PRU to be converted into an AP Academy;The Secretary of State may also make an Academy Order for a PRU which has been issued with a notice by Ofsted that it requires special measures or significant improvement (a failing PRU). These regulations do not, however, replicate the power that the Secretary of State has for maintained schools which allow him to make Academy Orders where the local authority has issued a performance standards and safety warning notice or a teachers' pay and conditions warning notice, as local authorities cannot issue these notices to a PRU;A PRU management committee (or, in the case of failing PRUs, the management committee or the Academy sponsor) must consult on whether a conversion should take place before proceeding with the conversion;The relevant local authority must close (stop maintaining) the PRU on the date that the PRU converts to an Academy, though it can continue to provide financial or other assistance to the Academy if it so wishes; andThe Secretary of State can transfer the property, rights and other liabilities used by or held for the PRU, by the local authority, to the new Academy (the Academies Act 2010 also allows the Secretary of State to transfer land for the use of the new Academy in the same way as he can for maintained schools). To become an AP Academy, we envisage that, similar to a mainstream maintained school, the management committee of a PRU will need to apply formally for an Academy Order from the Secretary of State. It will also need to establish an Academy Trust. It is this Trust that will be able to enter into Academy arrangements with the Secretary of State in relation to an AP Academy. These arrangements are currently set out in a funding agreement between the Academy Trust and the Secretary of State. Detailed information about the various steps involved in converting a mainstream school can be found at:

http://www.education.gov.uk/schools/leadership/typesofschools/
academies/becominganacademy/b0061257/how-to-become-an-academy (​http:​/​​/​www.education.gov.uk​/​schools​/​leadership​/​typesofschools​/​academies​/​becominganacademy​/​b0061257​/​how-to-become-an-academy​)Where failing PRUs are issued with an Academy Order by the Secretary of State, we envisage that the conversion process will be similar to that of maintained schools that become sponsored Academies. An Academy sponsor will establish (or may already have) an Academy Trust. The Academy Trust then enters into a funding agreement with the Secretary of State to run the AP Academy. Information about the conversion process for maintained schools that become sponsored Academies can be found at: http://www.education.gov.uk/b0077642/sponsoring-an-academy (​http:​/​​/​www.education.gov.uk​/​b0077642​/​sponsoring-an-academy​)Duty to co-operateOn 30 April 2010 the management committees of PRUs were made ‘relevant partners' with a duty to co-operate with the local authority and other relevant partners to improve the well-being of children in the local area. This replicated a broadly similar duty on schools (including Academies) introduced in January 2010. In October 2010 the Government announced its intention to remove this duty from schools and colleges. Regulations were therefore made to remove PRUs from this duty to ensure PRUs were being treated the same as schools.However, during the passage of the Education Act 2011, the Government agreed that the duty on schools should continue and be reconsidered in the light of the type of local co-operation needed to implement the Support and aspiration: A new approach to special educational needs and disability Green Paper. Ministers also agreed to reinstate the duty on PRUs to ensure consistency.Relevant partners must be represented on the local Children's Trust Board; however, the Government is committed to removing the requirement to have a Board when an appropriate legislative opportunity arises. In the meantime all related statutory guidance has been withdrawn so local partners have the flexibility to comply with this requirement and the wider duty to co-operate in ways that best meet local circumstances.Furthermore, although relevant partners must have regard to their local Children and Young People's Plan (CYPP) in exercising their functions, in practice very few such plans now exist, as Children's Trust Boards are no longer required to produce or publish a CYPP. While a PRU would have to have regard to a residual CYPP, in practice the PRU can depart from the CYPP when they can demonstrate a good reason to do so. In most cases therefore relevant partners are now free to decide how best to work together and to develop joint plans that work in the local area.The Education Act 2011 makes provision for PRUs to have delegated budgets in the same way as maintained schools. The first year that PRU management committees will have delegated budgets will be the financial year 2013-2014. Until then, unlike other relevant partners, the management committees of PRUs will be unable to pool their budgets or make contributions to funds.
3	The Proposals
3.1	A draft copy of the regulations and the draft explanatory note can be found on the consultation website here www.education.gov.uk/consultations (​http:​/​​/​www.education.gov.uk​/​consultations​).Do you agree that the regulations as currently drafted would allow PRUs to convert to AP Academies in an effective manner?Do you agree that the regulations as currently drafted would allow PRUs to fulfil their role effectively as ‘relevant partners' in the duty to co-operate?
4	How To Respond








5.1	Additional copies are available electronically and can be downloaded from the Department for Education e-consultation website at: 

http://www.education.gsi.gov.uk/consultations  (​http:​/​​/​www.dcsf.gov.uk​/​consultations " \t "_blank​)
6	Plans for making results public
6.1	The results of the consultation and the Department's response will be published on the DfE e-consultation website in April 2012.


